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REVIEW

Fall has arrived! So many things that I read on social 
media says Fall is a favourite time of year for a lot of 
people. Many of us will agree with that. The weather 
is not stifling hot, the changing of the colours of 
the trees is amazing and everyone starts to get their 
homes and themselves ready for Winter.

At ILCO, we are in the midst of planning our Fall 
and Winter education programs and social events.  
In this edition, you will see a family event for 
members at Chudleigh’s is happening on October 
17th. It should be a lot of fun for all ages.

As always, if there is a topic you would like us to 
cover at a breakfast or lunch session or even one of 
our whole day sessions, please send your suggestion 
to the ILCO office.

Planning is also underway for the annual 
conference which is in Montreal, Quebec from 
Wednesday, May 11, 2016 to Saturday, May 14, 
2016 at the Fairmont Queen Elizabeth Hotel.  
This is a lovely location and we have some 
great ideas for speakers and entertainment.  
A budget will be circulated to all members by 
early November to enable you to coordinate 
attending the conference.

The support of our members is appreciated 
by the board of directors and staff at ILCO. 
We hope you and your families get (or make in 
many cases) the time to enjoy Fall.

Lisa Matchim
President

Message from The President
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MESSAGES FROM ILCO

We hope to see you at next year’s conference in Montréal, Québec, to be held at Fairmont The Queen Elizabeth from
May 11 to May 14, 2016.

If you have written an interesting article or know of an article published that would be of interest to law clerks which ILCO can reprint 
with permission, please contact ilco@newsletter.on.ca

ILCO’S 26th ANNUAL CONFERENCE – MAY 11-14, 2016

ILCO Newsletter Ar ticles Wanted

A special thank you to our sponsors: 

JOIN ILCO ON SATURDAY
OCTOBER 17, 2015 AT 
CHUDLEIGH’S FARM 

From 11am to 5pm.

Lots of exciting activities for all!
Apples, Pumpkins, Tractor Ride, Hay Maze, 

and Petting Zoo
Members and their immediate family only

This event is limited to registered members and immediate family only.
For members who registered for this event with the ILCO office,

a reminder to bring your ILCO membership card and identification. 

ILCO would like to thank the sponsors:
Do Process, Cartel and Stewart Title for helping us make this wonderful event possible!

Hope to see you there!
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The prevalence of computers in the 
workplace and employees’ increased 
use of them gives rise to questions 
about the existence of privacy rights 
in materials stored, accessed or 
transmitted using employer-owned 
hardware and network systems. In 
tension with assertions of privacy, 
employers claim that the misuse 
of workplace computers to view or 
send inappropriate, illegal or even 
merely distracting material interferes 
with their duty to provide a safe and 
productive workplace, and with their 
right to protect the integrity of their 
business operations. These concerns 
have led to the implementation of 
a range of monitoring measures 
targeting employee email and 
Internet activities.

The Supreme Court of Canada (the 
SCC) addressed these competing 
interests in the context of workplace 
computers in its October 19, 2012 
decision in R. v. Cole, holding 
that Canadians may reasonably 
expect privacy in information 
contained on workplace computers 
where personal use is permitted 
or reasonably expected. The court 
described such information as 
“meaningful, intimate and touching 
on the user’s biographical core”. 
While computer and data ownership, 
workplace policies and practices, and 
technologies in place for monitoring 
network activity may diminish an 
employee’s expectation of privacy, 
such “operational realities” will not 
extinguish the expectation of privacy 
in its entirety.

Legal Landscape Prior to Cole

Before Cole, there was limited 
Canadian jurisprudence on employee 
privacy rights on workplace 
computers, particularly at the 
appellate level. In France (Republic) 
v. Tfaily (2009), Simmons J.A. 

recognized a reasonable expectation 
of privacy in personal electronic data 
stored by professors on university-
owned computers. This aspect of the 
ruling was based on the terms of the 
collective agreement governing the 
employment relationship. In Poliquin 
v. Devon Canada Corp., the Alberta 
Court of Appeal allowed an employer’s 
application for summary dismissal of 
a lawsuit for wrongful termination, in 
part on the grounds that the employee 
at issue had no reasonable expectation 
of privacy in his workplace computer. 
Emphasizing an employer’s right to 
protect the professional, ethical and 
operational integrity of its business 
operations, the court held that “... an 
employer is entitled not only to prohibit 
use of its equipment and systems for 
pornographic or racist purposes but 
also to monitor an employee’s use of the 
employer’s equipment and resources to 
ensure compliance” (para. 49).

American court decisions and 
Canadian labour arbitration decisions 
demonstrate a similar reluctance to 
recognize employee privacy rights 
on workplace computers. Recent 
American cases such as Falmouth Fire 
Fighters’ Union Local 1497 v. Town of 
Falmouth and People v. Kent suggest 
that a reasonable expectation of privacy 
will be found only where an employer 
has provided positive assurances or 
recognition of the confidentiality of 
materials accessed, transmitted or 
stored using an office computer. In the 
earlier and oft-cited decision of Smyth 
v. Pillsbury Co., the court reached 
a more extreme result in denying 
privacy protection for employee 
communications transmitted over 
workplace networks notwithstanding 
assurances from the employer that 
such communications would remain 
confidential and privileged.

In the labour context, arbitrators 
have regularly declined to recognize a 

reasonable expectation of privacy on 
workplace computers, emphasizing 
employer ownership of computer 
hardware and network systems. 
Employers instituting acceptable use 
or electronic monitoring policies 
benefit from the generous criteria for 
the unilateral adoption of workplace 
rules set out in KVP Co. v. Lumber& 
Sawmill Workers’ Union, Local 2537 
(Veronneau) (1965). Under these 
criteria, a rule must be clear, reasonable, 
and not inconsistent with the collective 
agreement. Further, the employer 
must notify employees affected by the 
operation of the rule, and must enforce 
the rule consistently from the time that 
it is introduced.

Even where the terms of an employer 
policy on computer and network use 
are not made clear to an employee, 
Briar v. Canada (Treasury Board) 
(Briar) and Consumers Gas v. C.E.P. 
suggest that a “common sense” test may 
be applied in assessing the employee’s 
conduct. The arbitrator in Briar said 
at para. 74, “... even if it could be said 
that [the grievors] were unaware of 
the policies, they distributed material 
which common sense dictated was 
inappropriate to distribute at a 
workplace and, in particular, at a 
correctional facility where they are 
supposed to set an example of socially 
acceptable behaviour.”

6 Supreme Court of Canada’s 
Decision in Cole

Cole concerned a teacher who was 
criminally charged with possession 
of child pornography following the 
discovery of nude, sexually explicit 
photographs of a female Grade 10 
student on the hard drive of his school-
owned laptop. The photos were found 
by a computer technician employed by 
the school board, who was responsible 
for ensuring the integrity of the 
network system. The laptop, as well 

SUPREME COURT RECOGNIZES EMPLOYEE PRIVACY 
IN WORKPLACE COMPUTERS
Practice Guide by Blake, Cassels & Graydon LLP
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as compact discs containing the 
photos, a screenshot of the laptop 
including the file path and thumbnail 
pictures, and temporary Internet files 
pulled from the teacher’s browsing 
history were ultimately provided 
to the police, who proceeded with 
a warrantless search. The teacher 
challenged the search, and sought 
to exclude the evidence based on an 
alleged violation of his right to be 
free from unreasonable search and 
seizure under s. 8 of the Canadian 
Charter of Rights and Freedoms.

The SCC’s decision, while set in 
the context of a criminal case, 
outlines the scope of an employee’s 
reasonable expectation of privacy for 
personal information on workplace 
computers. The court confirmed the 
Ontario Court of Appeal’s finding 
that Canadians do in fact have a 
reasonable expectation of privacy 
on workplace computers, at least 
where personal use is permitted or 
reasonably expected.

Referring to the 2010 decision 
in R. v. Morelli, Fish J. for the 
unanimous court on this issue said 
that any computer used for personal 
purposes contains “... information 
that is meaningful, intimate and 
touching on the user’s biographical 
core” (paras. 2 and 58), including 
financial, medical and personal 
information. The court recognized 
that, in particular, computers used 
for Internet browsing reveal specific 
interests, likes and propensities about 
the user.

While workplace policies and 
practices can diminish an employee’s 
reasonable expectation of privacy, 
the court held that these policies 
are not sufficient to extinguish 
the privacy expectation. This 
“diminished expectation of privacy” 
is equally protected by s. 8 of the 

Charter. The same reasoning was applied 
with respect to school board ownership 
of the teacher’s laptop computer, as well 
as the technology in place at the school to 
monitor network activity.

To determine the existence and extent 
of the expectation of privacy, the court 
said one must look to the totality of the 
circumstances. In Cole, the nature of 
the information at issue and the fact 
that the accused was permitted to use 

SUPREME COURT RECOGNIZES EMPLOYEE PRIVACY 
IN WORKPLACE COMPUTERS - CONTINUED

Practice Guide by Blakes, Cassels & Graydon LLP

FEELING 
OVEREXTENDED? 
LEAVE IT TO US

What Can Centro Legal Works Do For You?
• Corporate & Business Name Searches
• Corporate & Business Document Filings
• PPSA Search & Registration Services
• Due Diligence Search Services

• Court Searches and Document Retrieval
• NUANS Name Services
• Corporate Kits & Supplies
• Document Authentication & Legalization Services

Call: 416.599.4040 | 1.877.239.6616  Fax: 416.599.8655 | 1.877.239.0244
Email: search@centrolegalworks.com

CentroLegalWorks.com

Centro Legal Works can eliminate time-consuming search and registration 
responsibilities from your to-do list. We can help increase your e�ciency so you can 
focus on time-sensitive internal requests. For two decades, we have been assisting 
law clerks and saving firms valuable time and money. 

his computer for personal use, both 
pursuant to policy and in practice, 
weighed in favour of a reasonable, 
although diminished, expectation of 
privacy.
The court found that the actions of 
the police in conducting a warrantless 
search violated the teacher’s s. 8 
Charter rights. However, Fish J. for 
the majority concluded that the 
admission of evidence would not 
bring the administration of justice into 
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SUPREME COURT RECOGNIZES EMPLOYEE PRIVACY 
IN WORKPLACE COMPUTERS - CONTINUED

LEGAL PROFESSION CONSIDERS FINER POINTS OF 
ARTIFICIAL INTELLIGENCE

Practice Guide by Blakes, Cassels & Graydon LLP

By Yamri Taddese

disrepute, in part because the impact 
of the breach was decreased by the 
teacher’s diminished privacy interest in 
the laptop materials and because of the 
ultimate discoverability of the evidence 
based on the existence of reasonable 
and probable grounds to search.

Conclusion

The Supreme Court of Canada’s 
decision establishes that, where the 
employer permits or condones personal 
use of workplace computers, employees 
will have a reasonable expectation 
of informational privacy. That said, 
it remains to be seen what impact 
Cole will have on the admissibility 

University of Toronto assistant law 
Prof. Anthony Niblett knows exactly 
how to teach students, but what about 
teaching computers?
 
Members of the ROSS team, 
from left: Akash Venkat, 
Jimoh Ovbiagele, Andrew 
Arruda, and Shuai Wang.
“That’s quite different,” said 
Niblett, who’s part of a U 
of T team that’s training 
Watson, IBM’s artificial 
intelligence technology, to 
use cognitive reasoning to
answer questions about
tax law.

For now, Niblett and his team are 
teaching a Watson-based program 
called Blue J. Legal to determine 
whether a worker is an employee or 
an independent contractor, a question 
that has important implications for tax 

of evidence and the employer’s ability 
to prove just cause in civil actions for 
wrongful dismissal.

Although Cole emphasizes that employer 
policies and practices will diminish 
rather than extinguish the expectation 
of privacy in workplace computers, 
it remains advisable for employers to 
implement clear and unambiguous 
technology and privacy policies and 
monitoring conventions with respect 
to the acceptable use of workplace 
computers. Employers should also ensure 
that monitoring policies comply with 
applicable privacy legislation, including 
employee notification of the purposes of 
monitoring and collection of information 
contained on workplace computers, and 

the use that will be made of information 
collected.

This document is not intended to create 
an attorney-client relationship. You 
should not act or rely on any information 
in this document without first seeking 
legal advice. This material is intended for 
general information purposes only and 
does not constitute legal advice. If you 
have any specific questions on any legal 
matter, you should consult a professional 
legal services provider

ILCO wishes to thank Blakes, Cassels 
& Graydon LLP for permitting ILCO 
to reprint the article.

Members of the ROSS team, from left:
Akash Venkat, Jimoh Ovbiagele, Andrew Arruda, 
and Shuai Wang.

law but also in areas like labour, contract, 
and tort matters.

Blue J. Legal 
would ask a 
lawyer some 
q u e s t i o n s 
about the 
clients’ work, 
including their 
pay structure, 
where they 
work, their 
mobility, the 

 tools they use, 
and who owns them. It then uses the 
facts of the case and the thousands of 
documents available in its system to tell 
lawyers the likelihood of whether they’re 
dealing with an employee or a contract 
worker with evidence to support the 
answer.

“We’re still learning how to better do it. 

We are still learning how to train it,” 
said Niblett at an event organized last 
week by the Centre for Innovation Law 
and Policy on cognitive computing and 
the future legal research.

“Should we be focusing on cases the 
way we teach students or should we try 
a different method?” he said during a 
discussion that highlighted on what’s 
perhaps a new challenge for legal 
education.

Former computer science students 
at the University of Toronto are 
taking another artificial intelligence 
application, ROSS, to the market after it 
won second place in a continent-wide 
competition for programs using IBM’s 
Watson technology.

Users can ask ROSS a legal question 
in lay language and in just seconds it 
will turn billions of documents into 
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LEGAL PROFESSION CONSIDERS FINER POINTS OF 
ARTIFICIAL INTELLIGENCE - CONTINUED

By Yamri Taddese

snippets of answers that come with a 
confidence ratio. ROSS will also show 
users where its answers came from.

The team behind ROSS — Shuai Wang, 
Jimoh Ovbiagele, Akash Venkat, 
Pargles Dall’Oglio, and Andrew 
Arruda — says artificial intelligence is 
the future of legal research. Although 
the tool won’t replace lawyers, they say 
it will help them increase efficiency and 
eliminate tedious tasks.

But not everyone is quick to endorse 
artificial intelligence in legal research. 
Sharon Baker, a librarian at the 
university’s Bora Laskin Law Library, 
has doubts about the technology.

“I can see a role for [artificial 
intelligence] in terms of the facts [of 
a case] and finding the [applicable] 
law, but in terms of analysis and the 
communication of that, I think there 
still has to be human intelligence and 

interaction,” Baker said at the event.

With technologies like Watson, which 
picks up users’ behaviours and preferences 
to perfect its skills, it’s easy to replicate 
errors, according to Baker. She noted part 
of her concern is also that people would 
start to rely on the confidence rating 
from artificial intelligence tools instead 
of doing their own analysis.

But Angus McIntyre, IBM’s Watson 
development and delivery operations 
manager in Canada, downplayed the 
concern. “We find that people who are 
experts are not interested in the answer; 
they want to look at the evidence,” he 
said, adding the technology simply 
makes professionals better at what they 
do by very quickly providing them with 
the most relevant information.

Still, there are cases where Watson 
simply won’t have an answer to provide, 
especially in areas that lack case law 

and are more forward looking than 
precedent-based. Constitutional law 
is an example of that, according to 
Niblett.

Other challenges in teaching Watson 
include somehow getting it to 
understand the concept of overruling 
and the hierarchy of the courts. There’s 
also the thorny issue of personal bias by 
the humans who are teaching Watson 
how to respond to questions.

ILCO wishes to thank Yamri Taddese 

for permitting ILCO to reprint the 

article published in the Law Times on 

April 6, 2015.

Insurance Brokers
Rai Grant 
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AUTO INSURANCE
We’re on the road with you.
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MODERNIZING ONTARIO’S BUSINESS LAW: 
EXPERT PANEL RELEASES ITS “WISH LIST”
By Andrew S. Cunningham and Brian Lynch

On February 15, 2015, Ontario’s 
Minister of Government and 
Consumer Services asked 
a 13-member panel of legal 
practitioners and academics to 
survey the province’s business 
law landscape and provide 
recommendations on reforming 
laws to modernize the province’s 
business environment. In June, 
2015, the panel submitted a 
comprehensive report with 16 
recommendations for legislative 
reform that would promote the 
following key objectives:

• Making Ontario a leading  
 jurisdiction for business;   
 Updating legislation dealing  
 with commercial activity, 
 including the PPSA; and

• Creating an environment with  
 more certainty and efficiency  
 to support market activity and  
 small business growth.

These objectives would be achieved 
by amending, and in some cases 
even repealing, a number of 
significant pieces of Ontario 
legislation, as detailed below. It is 
important to bear in mind that these 
are simply proposals, but the fact 
that such a broad range of reforms 
to Ontario business law is under 
serious discussion is a significant 
development in its own right.

Making Ontario a leading 
jurisdiction for business

OBCA changes

In the case of the Business
Corporations Act (OBCA), the panel 
recommended removing barriers on 
board composition by eliminating 

Canadian residency requirements 
which currently mandate at least 25% 
Canadian resident representation on 
corporate boards, a provision that is 
routinely avoided by incorporating 
in a Canadian jurisdiction that does 
not impose it. In a further attempt 
to streamline and modernize the 
operation of boards of directors, 
the panel suggested changing 
the cumbersome rules regarding 
electronic communications so 
as to allow meetings to be held 
electronically or via conference call 
without the notices and consents 
currently required from the parties 
involved.

The panel also recommended that 
shareholders be given the ability to 
vote against candidates in a board 
election in order to more effectively 
control their board’s composition. 
It also recommended the statutory 
recognition of beneficial shareholders 
which would (for example) allow 
those who hold shares through an 
electronic based book  entry system to 
be entitled to the rights and remedies 
under the OBCA as registered 
shareholders.

In light of a similar review process 
underway with respect to the Canada 
Business Corporations Act (CBCA), 
another item that could perhaps be 
added to the “wish list” would be that 
the Ontario and federal jurisdictions 
adopt a consistent approach with 
respect to company law issues such as 
the rights of beneficial shareholders.

Limited Partnerships

With regard to partnerships and 
the Limited Partnerships Act, the 
panel made proposals aimed at 

encouraging the formation of 
more LPs in Ontario. In particular, 
the committee mentioned the 
possibility of reducing the potential 
for limited partner liability, noting 
that many LPs are formed under 
corresponding Manitoba legislation 
that permits limited partners to take 
a more active role in the business.

ULCs, LLPs and LLCs

The panel proposes a number of 
changes designed to make the use 
of a variety of business forms easier. 
For example, ULCs (unlimited 
liability corporations) would be 
permitted in Ontario – as they are 
currently in Alberta, B.C., and Nova 
Scotia – and eligibility for LLP 
(limited liability partnership) status 
would be extended beyond the legal 
and accounting professions. The 
panel also considered the adoption 
of U.S.  style LLCs (limited liability 
corporations) but was of the view 
that the expanded LLP would serve 
much the same purpose.

Updating legislation dealing with 
commercial activity, including the 
PPSA

Eliminating some quirks of Ontario’s 
PPSA

With respect to the Personal 
Property Security Act (PPSA), the 
panel emphasised amendments 
to permit cash as collateral to be 
perfected by control as opposed 
to registration, and supported a 
provision to make cash have priority 
over competing security interests. 
Other recommendations included 
proclaiming into force “location of 
debtor” provisions which provide 
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for a debtor’s location to be that of 
its registered office; repealing the 
provision mandating that a debtor 
receive copies of all registrations; 
defining “intangible” in the PPSA 
to clearly include licences, IP 
licences and quotas, as is currently 
the case in British Columbia and 
Saskatchewan, and waiving the 
requirement for chattel paper 
financiers to physically possess 
chattel paper (a requirement that 
has inhibited the development of 
electronic chattel paper in Ontario).

Repealing the Bulk Sales Act

Ontario is last Canadian jurisdiction 
to retain bulk sales legislation. 
Intended to protect unpaid trade 
creditors against a vendor’s bulk 
sale of all or substantially all of its 
assets, the Bulk Sales Act’s remedies 
have largely been superseded by 
those available in other statutes. 
Because the Act can apply, in 
theory, to a broad range of business 
transactions, it often requires parties 
to obtain legal advice, exemption 
orders and indemnities. The panel 
recommended that Ontario join 
other Canadian jurisdictions in 
repealing the Act.

Repealing duplicative preference and 
fraudulent conveyance legislation

The panel proposed the repeal 
of both the Assignment and 
Preferences Act and the Fraudulent 
Conveyances Act, legislation that 
is largely superseded by federal 
bankruptcy legislation and which 
achieves very little other than to 
add costs to business transactions. 
The committee recommended the 
substitution of the Uniform Law 
Conference of Canada’s model act, 

the “Reviewable Transactions Act” for 
the two statutes.

Creating an environment with more 
certainty and efficiency to support 
market activity and small business 
growth

Making franchise law compliance 
simpler

Franchising is an important engine 
of business growth. Ontario’s Arthur 
Wishart Act (Franchise Disclosure) 
is one of several pieces of provincial 
legislation in Canada that govern the 
franchisor franchisee relationship. 
While the legislature’s intention to 
provide substantial protections to 
franchisee’s was warranted, the Arthur 
Wishart Act has created a number 
of difficult and costly compliance 
issues, particularly in comparison 
with franchise legislation in other 
provinces. For example, 14 days 
before a franchisee signs a franchise 
agreement or pays consideration 
relating to the agreement, the 
franchisor must disclose “all material 
facts” to the franchisee, though 
uncertainty surrounds what “all 
material facts” entails, as it remains 
undefined in the Act. As a result, the 
panel called for an update to Arthur 
Wishart Act, with a view to bringing 
about greater disclosure certainty 
(and lower legal costs) for both 
franchisees and franchisors.

Simplifying business registration 
requirements

Particular emphasis in this section of 
the report was placed on simplifying 
business information and business 
registration legislation, particularly 
with respect to duplication and 
inconsistency. For example, obstacles 

exist for many international 
organizations (e.g. LLCs) whose 
structures and/or designations 
differ from those recognized under 
Ontario legislation.. Legal advice 
must often be sought in both cases 
to ensure compliance with Ontario’s 
regulations. As a result, the panel 
suggested modernizing Ontario 
legislation to allow for simpler and 
more predictable designations of 
common types of foreign corporate 
entities. The committee also 
recommended a reduction in the 
amount of information collected 
from companies to what is truly 
necessary from a policy perspective, 
as well as improved co operation 
with other provinces with respect to 
reducing the needless duplication of 
corporate filings.

Conclusion

The recommendations proposed 
by the panel would modernize 
Ontario business law and align it 
with neighbouring jurisdictions in 
a manner that would help to reduce 
transaction costs. The Ministry 
of Government and Consumer 
Services states that it will create 
a reform agenda based on these 
recommendations, though there is 
no timeline for completion. If you so 
desire, you can e mail comments and 
ideas on the report to The Ministry 
of Government and Consumer 
Services at businesslawpolicy@
ontario.ca with “Business Law 
Agenda Report” in the subject 
line. The Ministry is accepting 
submissions until October 16, 2015.

ILCO wishes to thank Andrew S. 
Cunningham and Brian Lynch 
for permitting ILCO to reprint the 
article.
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CANADA: REAL ESTATE LAW UPDATE
By Sidney H. Troister, LSM, Torkin Manes LLP 

FLAGS OF MORTGAGE FRAUD

Much has been written about the 
flags of mortgage fraud, with a 
description of flags often buried 
in articles not read very carefully. 
In the interests of brevity, and as a 
tool for you and your staff to have 
a ready simple guide, here are some 
of the most common flags of fraud. 
For a more detailed explanation, see 
my papers on real estate fraud in the 
2014 and 2015 Real Estate Summit 
materials.

1. Things not called for in the 
agreement of purchase and sale 
including:

• deposits “paid” but not   
 called for by the agreement  
 of purchase and sale;   
 even if you see cancelled   
 cheques or receipts for   
 the payments, uncalled   
 for payments made are a   
 flag of fraud. 

• VTB mortgages not called for  
 by the agreement of purchase  
 and sale; It means all the cash to  
 be paid on closing is not being  
 paid and the VTB mortgage  
 may not be good consideration.

• amending agreements reducing  
 the purchase price because for  
 example renovations were not  
 made to the property as required  
 by the agreement or to reflect  
 additional deposits paid; it may  
 mean the lender is lending on  
 expected fair value without notice  
 of the price reduction

• deposits or additional   
 deposits paid directly to the   
 vendor; payments to vendors  

 as additional deposits are not  
 usual and suspicious, even with  
 receipts or acknowledgements of  
 payments.

2. Payments to third parties 
unrelated to the transaction, even if 
you get a direction

Closing proceeds should be paid to 
the vendor or borrower or to pay off 
existing mortgages or other usual 
expenses only. A direction to pay 
third parties unrelated to the actual 
transaction is a flag of fraud and 
needs to be further investigated and 
where necessary, the lender advised. 
A lawyer should not be the client’s 
banker. Never forget your duty to the 
lender. Note that some title insurers 
require funds on private mortgage 
transactions to be paid to discharge 
prior mortgages or executions or to 
the registered owner only. It is not 
sufficient to pay funds to a borrower’s 
lawyer in trust on direction.

3. Clients willing to pay premium 
legal fees

Excessive legal fees for standard 
transactions are often seen as flags of 
fraud suggesting that the lawyer will 
prefer the interests of the personal 
client over that of the lender client 
or that flags of fraud may be ignored 
in the interests of realizing an 
advantageous fee.’

4. No real estate agents involved or 
real estate agents named in the offer 
but no invoice for the balance of 
commission or instructions not to 
pay them

Some fraudsters put the name of an 
agent into an agreement of purchase 
and sale to make it look legitimate 

but you are instructed as vendor’s 
lawyer not to pay the agent; If there 
is no named agent or no real agent, 
the purchase price on the offer may 
not reflect a market transaction and 
may be inflated to induce the lender 
to lend more than the property is 
actually worth.

5. Flips
Flips are legal but the issue is 
disclosure; the ultimate lender must 
be told of the price increase.

6. Recurring parties
The same people appear in a series 
of transactions, sometimes as 
buyers, sometimes as sellers with 
transactions dubbed “investment 
deals”. The parties do not appear to 
know much about the deals or do 
not otherwise appear to have the 
“means” to buy these properties.

OTHER THINGS TO WORRY 
ABOUT

1. You have a duty not participate 
in a fraud even if you are not acting 
for the lender.

2. Do not assume that the lender 
knows about the ultimate sale 
price, has seen the agreement of 
purchase and sale   
or amendments, or has been 
told everything relevant by the 
mortgage broker. Lawyers have 
a duty to disclose or advise of 
material changes in a transaction.

3. Do not rely on your client’s 
acknowledgement or receipts that 
he or she received or paid any 
additional cash deposits.

4. Do not rely on your client’s 
direction re funds if the money is 
going to non deal related parties.
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CANADA: REAL ESTATE LAW UPDATE - CONTINUED
By Sidney H. Troister, LSM, Torkin Manes LLP 

5. Always have a real forwarding address for your vendor client. Watch out for those who say “I will come in and  
 pick up my report and my cheque” and have no verifiable address. If your vendor client sold, where are they   
 moving? Get some proof.

6. Check client ID against the property they are selling. Get the story if the ID does not match. If there is some   
 “story”, substantiate it.

7. Be suspicious of transactions among “friends”, relatives, etc. that involve no real estate agents. Some frauds   
 occur where the client tells the lawyer some “story” which the lawyer accepts at face value such as selling to   
 a brother, a cousin, exchange to satisfy a debt, a private transaction. These are often fraudulent mortgage   
 transactions with inflated values and a typical flag of fraud.

8. Remember your duty to the lender and your obligations under the Rules of Professional Conduct.

The content of this article is intended to provide a general guide to the subject matter. Specialist advice should be sought about your specific circumstances.

ILCO wishes to thank Sidney H. Troister of Torkin Manes LLP for permitting ILCO to reprint the article.
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The Institute of Law Clerks of Ontario (ILCO) 
can accommodate business meetings for large or 
small groups 

WE OFFER:
• Location – in the heart of the financial district of 

Toronto

• Bright and spacious room – various seating plans 

available including a classroom setting

• Modern audio-visual equipment

• Motorized drop-down screen and ceiling mounted 

LCD projector

• Adjustable lighting system

• DVD, VHS. CD capabilities

• Lapel microphones

• Washable white-boards and writing tools

PERFECT FOR:
• Training and professional development programs

• Examinations, mediations and arbitrations

• “Lunch and Learns”

• Breakfast meetings

• Board meetings

• Annual General Meetings

PROFESSIONAL 
AND FLEXIBLE 

BUSINESS 
SPACE

CONVENIENT LOCATION AND CLOSE TO UNION STATION

For details regarding availability and pricing contact 416-214-6252 

ILCO’s Education Centre 
room is for Rent!

CLE: E-Discovery, A Proactive Approach

On Monday, February 28, the GTA division of ILCO’s Continuing 

Legal Education Committee was pleased to welcome Pamela 
Fontaine-Peters of Micrapol Associates Ltd.  Ms. Fontaine-

Peters presented “E-Discovery, A Proactive Approach”.  We were 

fortunate to have such an engaging and knowledgeable speaker.

Ms. Fontaine-Peters provided participants with practical 

information respecting electronic discovery.  Her presentation 

comprehensively covered effective methods for the 

implementation of e-discovery strategies, including the right 

questions to ask during examinations or client interviews, 

how to prepare targeted requests for emails, metadata and 

electronically stored information, and how to conserve 

resources when preserving documents in connection with 

litigation.  

The materials from this program are available for purchase 

($35.00 for ILCO members; $50.00 for non-members).  Please 

contact Leslie-Ann Reynolds at the ILCO head office for details 

(leslie_reynolds@ilco.on.ca).

Congratulations to Cathy Stallone of Cassels Brock & Blackwell 

LLP who won the great door prize.  

CLE: Understanding Proportionality

On Monday, April 4, the GTA division of ILCO’s Continuing 

Legal Education Committee was pleased to welcome Wendy 
Cole of LexisNexis Canada and Crystal O’Donnell of Potter 

Farrelly & Associates.  Ms. Cole and Ms. O’Donnell presented 

“Understanding Proportionality”.  We were very fortunate to 

have these two  conversant and engaging speakers.

Ms. Cole and Ms. O’Donnell provided participants with an 

overview of timely information in respect of the new Rule 

governing proportionality within the discovery process.  This 

dynamic and interactive program provided participants with 

advice, tips and strategies for understanding the practical 

application of the proportionality Rule, what evidence is 

required, and what the courts will expect when proportionality 

is in issue.

The materials from this program are available for purchase 

($35.00 for ILCO members; $50.00 for non-members).  Please 

contact Leslie-Ann Reynolds at the ILCO head office for details 

(leslie_reynolds@ilco.on.ca).

Congratulations to Stacey Leadbetter of Gowling Lafleur 

Henderson LLP who won the great door prize.

Education Review

20 Adelaide St. East, Suite 502, Toronto, Ontario M5C 2T6

For details regarding availability and pricing contact 416-214-6252

The Institute of Law Clerks of Ontario (ILCO)  
Education Centre can accomodate business 
meetings for large or small groups

,

is for Rent!



http://www.fct.ca
https://twitter.com/FCT_Canada
https://www.linkedin.com/company/fct?trk=vsrp_companies_res_name&trkInfo=VSRPsearchId%3A403886671374859462865%2CVSRPtargetId%3A19252%2CVSRPcmpt%3Aprimary
http://blog.fct.ca/
https://www.youtube.com/channel/UCQf6IAQO_UxD0wTSfU073vA
https://plus.google.com/u/0/109582260593795176395/about


WELCOME MEMBERSILCO is pleased to welcome the following upgrades (UG),
retired and new members as of September 30, 2015

Students:
Gemma Abeya 
Bobbi K. Bart 
Andrea J. Birrell
Lorrie D. Broomer
Lisa M. Brown
Michelle Cornacchia
Alaina M. Didiano
Maria Figliomeni
Tayler E. Gee
Izabela I. G. Gielarowiec
Valerie Lafleur
Laura L. M. Menzies
Sarah D. E. Swartz
Tammy J. Trotman
Sarah L. Welsh
Scott Woodruff

Ordinary:
Ernesto Ignacio Aleman Vera
Goldman, Sloan, Nash & Haber LLP

Cinderella Allen (UG) 
The Law Society of Upper Canada
Dorothy M. Anjos 
Owens Wright LLP

Anna Bernecka (UG) 
Miller Thomson LLP (Toronto)

Katherine Bradley
Power Law

Jessica N. Broomfield (UG) 
Forget Smith Morel Barristers

Rebekah M. Butler (UG) 
Creighton Law LLP

Robin S. Caza  
Bartolini, Berlingieri, Barrafato, Fortino, LLP

Natalie DeBartolo (UG) 
The Corporation of the City of Vaughan

Shelley B. Derbecker  
McSevney Law Offices

Alice B. D’Souza  
Kronis, Rotsztain, Margles, Cappel LLP

Carina M. D’Souza  
Reisler Franklin LLP

Rochelle M. Dunphy  
The Bank of Nova Scotia
Jacquie Emery  
McMillan LLP (Ottawa)

Nia S. Espejo  
U.K. Ahuja Professional Corporation

Amanda S. Fisher  
Forget Smith Morel Barristers

Alethia C. Fleuelling (UG) 
Borden Ladner Gervais LLP (Toronto)

Tirso Francisco  
Dale & Lessmann LLP

Kevin O. George (UG) 
Reisler Franklin LLP

Gabriella Girgenti  
Mother Parker’s Tea & Coffee Inc.

Jacqueline M. Hallett  
Cavalluzzo Shilton McIntyre Cornish LLP

Kaitlin M. Horner  
Madorin, Snyder LLP

BECAUSE RIGHTING A WRONG CAN  
HANG ON EVERY WORD.
Providing timely and trusted transcripts for  
over two decades.

 neesonsreporting.com
Kim Neeson — Authorized Court Transcriptionist
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Andrew M. James  
The Law Society of Upper Canada

Karina H. Jenkins  
Cass & Bishop Professional Corporation
Yvonne Kakkar  
Bell Temple LLP

Rush M. N. Kazi  
MTL Barrister Professional Corporation

Kristen M. Kellett  
Flaherty McCarthy LLP

Jocelyn A. Kemp  
Stikeman Elliott LLP

Ashley A. Kennedy  
Stanchieri Family Law 

Christine A. Kent  
Osler, Hoskin & Harcourt LLP

Kristine L. Khounganian  
McMillan LLP

Hyunee Kim (UG) 
MacDonald Porter Drees Martin Meyrick LLP

Michelle H. Y. Lee  
Davies Ward Phillips & Vineberg LLP

Jennifer Lopes  
Dale & Lessmann LLP 

Manila S. Mahaise  
Thomson Reuters Canada Limited 

Shanesse E. Mair  
Reisler Franklin LLP 

Paul J. Marion (UG)
Haddad Hudson Professional Corporation 

Erika C. Maycock  
Rogers Partners LLP 

Shauna L. McCreedy  
Benson Percival Brown LLP 

Melissa J. McDonald  
Gowling Lafleur Henderson LLP 

Beverly McLean  
Bales Beall LLP 

Alison L. McTavish  
Madorin, Snyder LLP 

Kaitlin A. Moreau  
Miller Thomson LLP 

Vicky Nelson  
Ottawa Police Service

Jessica H. Oakley  
Minden Gross LLP

Marian Pollux (UG) 
The Law Society of Upper Canada

Deborah E. Redwood  
Anderson Bourdon Burgess Professional 
Corporation 

Yvonne P. Roberts  
Cassels Brock & Blackwell LLP

Cheryl L. Roberts  
Graves & Richard Professional Corporation 

Rebecca M. Robinson  
Matthews Abogado LLP

Leanne Selevich  
Canadian Medical Protective Association

Associates:
Cecilia Ancona (UG) 
Norton Rose Fulbright Canada LLP

Jessica S. Armocida (UG) 
Whitten & Lublin

Natasha Balog  
Owens Wright LLP

Keara E. Barton (UG) 
Fasken Martineau DuMoulin LLP

Dolora M. Battista  
Jane Harvey Associates, Lawyers

Sylvia D. Brown  
Bennett Jones LLP

Sara Curtis  
Rogers Communications

Vanessa Deslaurier (UG) 
Fogler, Rubinoff LLP

Julia Fetila  
Davies Ward Phillips & Vineberg LLP

Thalia F. Fridy (UG) 
Bell Temple LLP

Stephanie Gomes (UG) 
Stikeman Elliott LLP

Stacey L. Graham  
Baker & Company

Vanessa R. Green (UG) 
College of Nurses of Ontario

Karyl Haid (UG) 
Vorvis, Anderson, Gray, Armstrong LLP

Samantha T.L. Hill  
Williams and Price

Brandon Laforty (UG) 
Bergmanis Preyra LLP

Hongyu Liu (UG) 
Dale & Lessman LLP

Kristina Mitchell (UG) 
The Law Society of Upper Canada

Lisa A. Murphy  
The Law Society of Upper Canada

Phoebe Tsai Chen Myre (UG) 
Norton Rose Fulbright Canada LLP

Karen K. Y. Ng  
Fasken Martineau DuMoulin LLP

Jeany Nham (UG) 
Wildeboer Dellelce LLP

Emily N. Norman (UG) 
Aird & Berlis LLP

Jody Primeau  
Society of Composers, Authors and Music 
Publishers of Canada (SOCAN)

Tamara L. Robichaud  
Aviva Canada Inc.

Raisa Valeeva  
Intact Insurance

Fellow:
Carole E. C. Binsky (UG) 
Howard Binsky/CEC Conveyancing Inc.

Alice Hewitt (UG) 
Ontario Securities Commission

Marci Jameson (UG) 
Zimmerman Associates

Melanie MacGillivray (UG) 
Norton Rose Fulbright Canada LLP

Sabrina N. Malchin (UG) 
Smith Valeriote Law Firm LLP

Cynthia L. Mielke (UG) 
Manulife Asset Management Limited

Nillie N. T. Tang (UG) 
Dundee Precious Metals Inc.

Extra-Provincial:
Susan N. Paquet (UG) 
Lapin Mauer

Retired:
Suzanne P. Blanchette  
Annie W. Y. Chu 
Eva Hung 
Kathleen A. Lariviere 
Linda J. Sterling
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ANNOUNCEMENTS

CALENDAR OF EVENTS

ABOUT ILCO

ILCO BOARD OF DIRECTORS
2015 / 2016

JOB HOTLINE CHANGE OF ADDRESS

DATE EVENT

October 17, 2015 Chudleigh’s Farm - Fall Social

October 31, 2015 Estates Alternate Exam 

November 4, 2015 Advanced Corporate Program 

November 4, 2015 Sociable Event sponsored by Cox and Palmer 

November 7, 2015 Corporate Alternate Exam 

November 25, 2015 Advanced Family Law Program

May 11-14, 2016 ILCO 26th Annual Conference, Montreal, Quebec

Lisa Matchim
President and Chair Certification

Rana Mirdawi
Vice President and Secretary

Rose Kottis
Registrar

Monique Jacob
Co-Chair Public Relations and
Chair Governance 

Anna Traer
Co-Chair Newsletter

Suzanne VanSligtenhorst
Co-Chair Education

Margaret Tsetsakos
Treasurer and Co-Chair Conference

Ian Curry
Co-Chair Public Relations

Christopher Poirier
Co-Chair Newsletter and Co-Chair CLE

Zadiha Iqbal
Co-Chair CLE and Co-Chair
Education 

Rupi Ahuja 
Director at Large

Information on current employment 
opportunities is available at the ILCO 
website www.ilco.on.ca

For information on placing an advertisement 
please contact ILCO at 416.214.6252 or by 
email to reception@ilco.on.ca

ADVERTISE IN THE LAW 
CLERKS’ REVIEW!

The Law Clerks’ Review welcomes 
advertising for law-related businesses.

For information on advertising in the Law 
Clerks’ Review contact ILCO at 416.214.6252 
or email to reception@ilco.on.ca

Our mailing address is:
The Institute of Law Clerks of Ontario
20 Adelaide Street East, Suite 502
Toronto, Ontario M5C 2T6

Are you moving? Don’t miss a single 
issue of the Law Clerks’ Review. 
Forward your new mailing address to:

The Institute of Law Clerks of Ontario
20 Adelaide Street East, Suite 502
Toronto, Ontario M5C 2T6

or by email to: reception@ilco.on.ca
or by fax to: 416.214.6255

The views expressed in articles, 
correspondence, etc. are those of 
the writer(s) and do not necessarily 
represent the views of ILCO.

The Board reserves the right to edit all 
submissions. All submissions must be 
signed.

Remember to join us on our social media pages for further information 
regarding ILCO events and seminars:
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Ask about our offerings in your jurisdiction
Call toll-free 1-800-267-0183, option 4
In Quebec 1-800-668-0668
Visit www.carswelllegalsolutions.com

Corporate Services
• Corporate and Business Searches
• Due Diligence Searches
• Due Diligence Search Summaries

(Enhanced Search Report)
• PPSA Searches and Registration
• NUANS® Names Searches
• Comprehensive Name Searches
• Business Registrations and Renewals
• Articles of Incorporation and Bundle Packages
• Corporate Supplies/Minute Books
• Agent for Service
• Corporate Information Filings
• Monitoring Services
• Corporate Database Management Software
• Authorization and Legalization of Documents
• Entity management and corporate compliance

Litigation Services
• Court Filings
• Process Serving
• Real Estate Searches and Registrations
• Address Searches and Police Reports
• Court Records Acquisition

Smart corporate and 
litigation support 
services from 
Carswell Legal 
Solutions

As Cyberbahn and Marque d’or, we established individual reputations as the leading 
providers of corporate and litigation support services. 

Now, together as Carswell Legal Solutions, we offer a one-stop source of 
comprehensive corporate and litigation support services across Canada. No matter 
what your business requirement or area of practice, our national services will help you 
be more productive than ever.


